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Summary: Bargaining council arbitration procee’\dings?— Review of awards of
arbitrators on interpretation of collective agreement (Resolution 1 of 2003) — Test
for review — Section 145 /158 (1)(g) of LRA — issue concerns material error of law

~ application of review test set out’

Collective agreement — bargaining council collective agreement relating to
disciplinary code and procedure < ~i‘nte\\rprefation thereof — principles relating to
interpretation of cbll'e’ctiye agreement considered - in addition to ordinary
principles of interpretation p(qber\co’nsideration of objectives / purpose of LRA

essential

Collective-\a"gtgemet]t—fprovisions relating to external legal representation and
apﬁigintmen‘t\o,f*i;xigrn‘al’chairperson considered - text of agreement appears to
prohib‘ii;s\uch appointments - such interpretation however contrary to purpose /
objectiveS‘\~~Qf/foRA — LRA requires overall fairness of process — to ensure such
fairness interpretation may go beyond text of agreement — chairperson retains
discretion to allow legal representation — employer retains discretion to appoint
external chairperson — exceptional circumstances however required in both

instances

Collective agreement — appointment of external chairperson - no express
prohibition in agreement (Resolution) — overall consideration for such

appointment is fairness and justice — employer remains entitled to make
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appointment of external chairperson — however exceptional circumstances must
justify it — employee may raise concerns regarding appointment before

chairperson to decide

Collective agreement — Resolution 1 of 2003 considered — overall considered
Resolution constitutes disciplinary code to be interpreted and applied in line
with LRA - residual discretion always contemplated under LRA - any exclusion

of discretion under Resolution would be unfair

Review application — arbitration awards set aside — awards substituted with
determination that employer entitled to appoint external,/éfhai\fpersoﬁ\s\— whether
discretion properly exercised by employer to be deQidecj by appointed

chairperson - relief afforded accordingly

JUDGMENT
SNYMAN, AJ
Introduction
[1] | must confess;-at the outset, fh;at th’ié;;has been a difficult judgment to write, and

both sides of the dispute -have arguable points of law. Nonetheless, it is an
import,ar'fﬁsé\uétbat concerns an essential component in the internal disciplinary
prpcessegin/the;Piublichervice. | am compelled to say that the conundrum has
beerj?tf:\gused{lgy the fact that the instrument forming the very basis of this case,
being"PSCBC Resolution 1 of 2003 (the 2003 Resolution) was adopted as far
‘back as' 2003, and has not been changed since. There have been many
operational developments and challenges since then which would make it
necessary to be revisited. What forms the subject matter of this judgment should
far more preferably have been dealt with by all the parties to the Public Service
Coordinating Bargaining Council (PSCBC) in order to clarify the position. As
pertinently expressed in Department of Public Works and Another v Vukela and
Others:

1(2022) 43 ILJ 2319 (LC) at para 2.
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"... What has developed over the years in the public sector is what this court
has referred to as a ‘yawning gap’ between the respective rights of employees
in the public and private sectors, and the injustice that is occasioned. Ironically,
the multiplicity of laws and the consequent complexity, inconsistency,
duplication of resources and jurisdictional confusion are all problems that the
LRA sought to address. Perhaps the time has come for there to be a formal
enquiry into why workplace discipline and dispute-resolution procedures
(especially in the public sector) remain out of step with legislative intent, and for
the legislature to consider how the agreed goal of efficiént, expeditious and

inexpensive procedures might be better achieved.’

In my view, and in agreement with what was éi{pres\sed in. Vukela supra,
disciplinary proceedings in the Public Servide have ~-ci{ekveI\E\J~ped ‘to be overly
complicated and unduly formalistic. Whilst | appreciate that there is historical
context to this, | believe the time has come to reVi‘si‘\t aII\-itn_es‘_e/provisions to bring
the same in line with what the Labour‘Re'Ia\\tions Act (LRA)? really envisages
where it comes to internal dispute ‘resolution proceedings in any employer,
including the Public Servige. What is i‘n;j[‘eality, envisaged by the LRA in this
respect was aptly articucl"a\ted"a\s far back as 2006 in Avril Elizabeth Home for the
Mentally Handicapped v Commission for Conciliation, Mediation and Arbitration

and Others®, vihere the Court said:

- fh‘e\bal\\énce struck by the LRA thus recognizes not only that managers are
noiﬁ;experi_encefq\judi’qial officers, but also that workplace efficiencies should not
be un‘dgly impedéd by onerous procedural requirements. It also recognizes that
to re/qgife‘d\ﬁerOUS workplace disciplinary procedures is inconsistent with a right

to\eXpeditibus arbitration on merits. ...’

Returning to all the abovementioned cases at hand, each of the individual cases
concern a challenge by each of the applicants concerned, of determinations
made by various arbitrators appointed by the PSCBC, concerning the
interpretation and application of clauses 7.3(b) and 7.3(f) of the 2003
Resolution, in individual matters, where employees of the applicants were
sought to be disciplined for misconduct. In some of the cases, the appointment

by the applicants of external legal representatives as initiators was in issue, but

2 Act 66 of 1995 (as amended).
3(2006) 27 ILJ 1644 (LC) at 1652A-B.
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in all of the cases the appointment by the applicants of an external chairperson
was in issue. The pertinent question placed before the arbitrators was whether
such appointments were prohibited by the 2003 Resolution, and in each of these
cases, the question was answered by the arbitrators against the applicants. The
current challenges brought by the applicants to this Court have been brought in
the form of five individual review applications, in terms of section 145 as read
with section 158(1)(g) of the LRA. Each of the applications have been opposed
by the employee party respondents, and contrary to what is normally the case,

was also opposed by the PSCBC itself.

As the core legal issues in each of these applications .are ideptical, and it
became apparent that there were in reality no individual disputes ofitact to be
decided. As a result, application was brought to C'd;nsdlidéte all fi\/e these
individual applications so that they could be heard.simultaneously. On 13 June
2025, Tlhotlhalemaje J granted an order to this eff';ect,‘{Qus,cg)nsolidating all five

review applications.

The consolidated review applications: came before me for argument on 29
January 2026. On that date, after hearing argument from all parties and
considering the pleadings. and records, as well as submissions filed by the
parties, | reserved ‘j\udg‘ment. 'I\nowhqnd down judgment by commencing with a

brief exposition of thegapp[LcabIe factual matrix.

The relévant background

[6]

[7]

In setting out the ‘factual background, | will refer to each of the individual
employeetespondents in each of the matters by name. But where I refer to all
'thfe\ respopdents collectively, | will simply refer to them as ‘the respondents’.
Where 4t comes to the Department of Agriculture, Land Reform and Rural
Development and the Department of Home Affairs as applicants in each of the
review applications, | will refer to them jointly as ‘the Departments’ whilst | will
refer to the Department of Agriculture, Land Reform and Rural Development
individually as ‘the Agriculture Department, and to the Department of Home

Affairs as the ‘Home Affairs Department.

Xolisa Mzilikazi (Mzilikazi) and Mojalefa Seetse (Seetse) were charged by the

Agriculture Department with misconduct charges, emanating from a forensic
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investigation commissioned by the Minister at the time, into allegations of
financial mismanagement. This investigation was carried out by an independent
third-party forensic investigation service provider, being Morar Inc. This
investigation culminated in a written report issued by Morar Inc, and according
to the Agriculture Department, that report implicated Mzilikazi and Seetse in
wrongdoing. The actual charges were presented to Mzilikazi and Seetse on 7
March 2023, with the disciplinary hearing set to take place on 14 to 17 March
2023. The Agriculture Department appointed an external legal representative to
act as initiator in the disciplinary hearing, and also appointedan external legally
qualified person as chairperson of the disciplinary h‘ea’rin'g}» The reasons
provided for such appointments was, in short, that thematter was ve(y complex,
and involved several other employees in the Agriculture Department, thereby
severely compromising such Department's at'):i-lj\ty to conduct the proceedings
internally. In short, it was explained that the Department did not have ability or

capacity to conduct the disciplinary proceedings internally.

When the disciplinary hearing convened on 44 March 2023, Mzilikazi and
Seetse raised an objectionin iihiine to t\hej;effe,ct that the Agriculture Department
was not permitted to ap’ﬁpint\qxt,er@al legal persons as initiator and chairperson,
as it was prohibited by the:2003.Resolution. The point was argued before the
chairperson, who ﬁryl\edlljn favour of\the Agriculture Department, deciding that
such representation /appointment was not prohibited by the 2003 Resolution.
Dissatigfied with this ruling by the chairperson, a dispute concerning the
interpretation’/ application of a collective agreement (the 2003 Resolution), was
referred’ by "tﬁ\e employees to the PSCBC, ultimately for arbitration. The

‘arbitratjo,n”,prd\geyed/ings were presided over by arbitrator Pretorius, and in an

arbitration award dated 11 September 2023, such arbitrator decided that:

‘Legal representation by the respondent, through the use of legal
representatives, either as initiator or chairperson, in the pending disciplinary
matter against the applicants, is contrary to Resolution 1 of 2003 in respect of

clause 7.3(f)(i)(ii) as well as clause 7.3(b) read with 7.3(c) respectively.’

In the case of the disciplinary proceedings against Jurgen Von Wielligh (Von
Wielligh), Thobela Mange (Mange), Maanda Mutangwa (Mutangwa) and Eimon
Mndawe (Mndawe), were instituted by the Home Affairs Department. It was

explained that such Department was experiencing an inordinate and
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disproportionate number of disciplinary disputes and matters it had to attend to,
and it simply did not have the capacity, resources or expertise to deal with the
same internally. With the approval of the Portfolio Committee for Home Affairs,
it was decided that legal services, which included legal representation where it
came to initiating disciplinary proceedings, as well as external legally qualified
chairpersons, would be put out to tender. Pursuant to this tender, a panel of
legal professionals were appointed, and initiators and chairpersons could then
be appointed from this panel in respect of internal disciplinary proceedings
against employees. This would alleviate all the challenges//th'e Home Affairs
Department was experiencing. It is in this context that thé*émr{lqyees referred
to earlier were then charged for misconduct, and an éxternal legal-professional
was appointed to preside over their disciplinary he'\a‘ﬁin\g,\get_tbf\take place from
13 to 15 February 2023.

When the disciplinary hearing convened, Von Wiélli\g‘ﬁ,‘\;Mange, Mutangwa and
Mndawe raised an objection in limine to the appointment of the external legal
professional as chairperson, which objection was to the effect that the Home
Affairs Department was not permitted to appoint external legal persons as
initiator and chairpersofn\due\to,fth‘e provisions of the 2003 Resolution. On this
occasion, the chairperson declined to determine this objection in limine. Instead,
he decided thatf_,h_e;wi\li‘dnl‘y proceed with presiding over the disciplinary hearing
once a competent forur\f]-dec‘:jgedﬂthat it was lawful for him to do so. This resulted
dispute/conc;yern'ir:i\g\the interpretation / application of the 2003 Resolution being
referred to the PSCBC, ultimately for arbitration. The arbitration proceedings
were pr#e‘;\sidedlﬁgver? by arbitrator Netshithethe, and in an arbitration award dated
25 July 2023, the arbitrator decided that:

‘Respondent incorrectly interpreted clause 7.3(b) of Resolution 1 of 2003, when
itappointed a person from outside the employment of the respondent to preside

over the applicant disciplinary hearing.’ (sic)

The next case is that of Siviwe Shwababa (Shwababa), also disciplined by the
Agriculture Department in 2023. The disciplining of Shwababa resulted from the
same Morar Inc investigation report, which according to the Agriculture
Department implicated him in misconduct. Whilst it is true that the Agriculture

Department appointed an external chairperson to preside over the disciplinary
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hearing of Shwababa and an external legal representative to act as initiator, it
turns out on the facts that Shwababa is a senior manager in the Department,
and as such, the 2003 Resolution would not apply to him, and instead his
disciplinary proceedings would resort under what is commonly known as the
SMS Handbook. In short, the 2003 Resolution does not apply in his case, which
will be further dealt with later in this judgment. But nonetheless, the issue of the
appointment of the external chairperson was referred to the PSCBC and
ultimately came before arbitrator Van Der Merwe as a dispute concerning the
interpretation and application of the 2003 Resolution. In an arbitration award
dated 28 November 2023, the arbitrator decided:

‘The Respondent, the Department of Agriculture, Land Reform -and Rural
Development, has contravened of Resolution 1 of 2003 in ‘tﬁﬁe~~.disciplinary
hearing of the Applicant, Seviwe Shwababa, {Qy unilai@r\ally\/appointhg legal
practitioners as Chairperson and Initiator respectively in the disciplinary hearing

of the Applicant.’ (sic)

The next matter is that of Linda Brian Sibisi: (Sibisi) and Njabulo Mthembu
(Mthembu). These two‘/_efnploy‘e\es were also disciplined by the Home Affairs
Department for misconduct. The same considerations where it came to the
appointment of the external initiator and external chairperson for their
disciplinary héa'rings,_“as*{hose applicable to such appointments in the cases of
Von Wielligh, ‘Mange, ‘Mutangwa and Mndawe referred to above, equally
applie&;{ln thi's,,,inst‘ance,,fthe disciplinary hearing against Sibisi and Mthembu
was convened for 3 to 5 April 2023, and an independent legal practitioner was
appointed to preside over the hearing. Another legal practitioner was also

.appointed as initiator.

When the disciplinary hearing convened on 3 April 2023, Sibisi and Mthembu
raised an objection in limine to the effect that the Home Affairs Department was
not permitted to appoint external legal persons as initiator and chairperson, due
to the provisions of the 2003 Resolution. The point was argued before the
chairperson, who ruled in favour of the Home Affairs Department, and decided
that such Department retained the discretion, even under the 2003 Resolution,
to make such external appointments. As in the other cases, and being
dissatisfied with this ruling by the chairperson, a dispute concerning the
interpretation / application of the 2003 Resolution was referred by these two



[14]

[15]

[16]

10

employees to the PSCBC, ultimately for arbitration. The arbitration proceedings
were presided over by arbitrator Van Der Merwe, and in an arbitration award

dated 31 August 2023, such arbitrator held as follows:

‘The Respondent, the Department of Home Affairs, has contravened Resolution
1 of 20023 in the disciplinary hearings of the Applicants, Linda Brian Sibisi and
Njabulo Mthembu.’

The final case to refer to is that of Wiseman Kubeka (Kubeka). He was also
disciplined by the Home Affairs Department for misconduct. The issue at hand
concerned the appointment by the Home Affairs Department of an external legal
professional to preside over the disciplinary he:‘;\rih‘g; again in tetrms of the
disciplinary panel established following the Rprtfolio\;Comj'nitte‘e«appro"val and
tender process referred to earlier. The disciplinary hearing \convened on 26
January 2023.

When the disciplinary hearing convened, Kubheka moved a point in limine. He
objected to the appointment of the external legal representative to preside over
the disciplinary hearing, é\gain\based on the 2023 Resolution. After hearing
submissions from the parties, and on the same day, the chairperson refused the
objection raised, a'nd\‘directeq that the hearing proceeds. This led to a dispute
relating to théwinte’rpre“t\é\\ti:on and application of the 2003 Resolution being
referred to the:PSCBC, ultimately for arbitration. This dispute also came before
arbitrator Netshithethe, who in an arbitration award dated 27 July 2023, decided
that;

\“\The’ reésjpohdent incorrectly interpreted clause 7.3(b) of PSCBC Resolution 1 of
- 2003, when it appointed a legal practitioner from outside the employment of the

reépondent to preside over the applicant disciplinary hearing.’ (sic).

The above being a summary of all the individual disciplinary proceedings
brought against each of the individual employee respondents, and their ultimate
arbitration outcomes, | now turn to the real issue at hand. It must be emphasized
that for the purposes of deciding this matter, it is not necessary to delve into the
particulars of the alleged misconduct of, and the charges then brought against,
the individual employee respondents. What is important to consider is that they
were all charged in terms of clause 7.1 of the 2003 Resolution, and the
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disciplinary proceedings were convened in terms of clause 7.3 of the 2003

Resolution.

Although strictly speaking not necessary to decide the current case, and simply
for the purposes of being complete on the facts, according to both the
Agriculture Department and the Home Affairs Department, they lacked the
necessary resources and capacity, and in particular the skills and ability, to
conduct the disciplinary proceeding against the various employees concerned.
In some of the cases, it was contended that the issues were so complex that it
required external handling. And where it came to the Home Affairs Department
in particular, it was compelled, due an inordinate nu’mBér of dié\putes and a
complete lack of capacity, and with approval froni the Portfolio Committee, to
establish a panel of legal practitioners to @ssist it in ‘conducting 7interna|
discipline. The explanations provided weré not really in.contention, but it is
nonetheless not required at this junctureto decide the veracity or merits of the

same.

It was never suggested by any of the respondents that the Departments
somehow acted with malice or with the intent to prejudice the employees, in
doing what they ultimately did in convening and then appointing external
representation / chaifp{er\sons‘in the various disciplinary hearings. There is also
no case made out, nor.is "if.;sugg,ested, that the appointment of external initiators
and chaiﬁrbe\rson\s would .compromise the employees’ rights to a fair hearing.
What the respondents complained about was that the 2003 Resolution simply
did‘~\n6fg‘permit external initiators or external chairpersons being appointed in

their respective disciplinary proceedings, as a matter of principle and per se.

\Each of.the employee respondents, in their respective disciplinary hearings,

raised points in limine to this effect, but were not successful in raising those
points, leading to the various disputes being referred to the PSCBC, and then

culminating in the arbitration awards as set out above.

All the aforesaid arbitration awards having been made, the various review
applications then followed. In essence, the review applications all concern
whether the arbitration awards made by the various arbitrators concerning
clauses 7.3(b) and 7.3(f) of the 2003 Resolution were materially in error, and an
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unreasonable interpretation of the provisions of the 2003 Resolution.4 | will now
turn to deciding these very questions, starting with identifying the proper test for

review.

The test for review

[20] Itis obvious that in this case, the main pleaded gr?tgund;of review raised by the
Departments is that the various PSCBC arbitrators erroneously ‘intc\e‘rpreted and
applied the provisions of the 2003 Resolutiog,\ and in particular, clauses 2.8 as
well as 7.3(b) and 7.3(f) thereof. Or in other words; the Departments are saying
that that these arbitrators committed a rhateﬁyial error of law in this regard. If an
error of law is committed by an arbitrator, and that-efror of law is material, it has
been said that this in itself would render the award arrived at to be
unreasonable, and thus subject to being reviewed and set aside.’ But
developing this basis for revij‘eyen‘fUEther, it can now with confidence be said
that an award based on a material error of law can be legitimately challenged
not only on the basis of it"~\b§ing_,Unreasonable, but also on the basis that the
award sould beincorrect. The éimple point is that a reasonable arbitrator will
not commit a‘'material error of law. The Court in Herbert v Head of Education:
Wes{grn‘Cabe‘ Eddpation Department and Others’ articulated the following

apposite summar_y:
b 4 )

‘In/MacDonald’s Transport it was found that the LRA did not contemplate that a
“CCMA or bargaining council arbitrator, both statutory roles, would have the last
word on the proper interpretation of an instrument as this would mean that a
patently wrong interpretation would be left intact, which ‘would be absurd’. The

4 There were also issues of condonation for the late filing of pleadings and alleged misconduct by one
of the arbitrators raised in some of the review applications, but after ventilating these issues with the
parties in the course of argument, all the parties were ad idem that it was important for everyone
concerned that this matter rather be decided purely on the merits. It is accordingly not necessary to
decide any of these ancillary issues. And insofar as any party sought condonation where it came to the
filing any process, it must be considered to be granted.

5 See Head of Department of Education v Mofokeng and Others (2015) 36 ILJ 2802 (LAC) at paras 32
— 33; Democratic Nursing Organisation of SA on behalf of Du Toit and Another v Western Cape
Department of Health and Others (2016) 37 ILJ 1819 (LAC) at paras 21 — 22; Civil and Power
Generation Projects (Pty) Ltd v Commission for Conciliation, Mediation and Arbitration and Others
(2019) 40 /LJ 2055 (LC) at para 33.

® In National Union of Metalworkers of SA v Assign Services and Others (2017) 38 ILJ 1978 (LAC) at
para 32, it was held: ‘... An incorrect interpretation of the law by a commissioner is, logically, a material
error of law which will result in both an incorrect and unreasonable award. Such an award can either be
attacked on the basis of its correctness or for being unreasonable ...". This judgment of the LAC was
upheld by the Constitutional Court in Assign Services (Pty) Ltd v National Union of Metalworkers of SA
and Others (Casual Workers Advice Office as Amicus Curiae) (2018) 39 /LJ 1911 (CC).

7(2022) 43 ILJ 1618 (LAC) at para 24.
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wrong interpretation of an instrument by an arbitrator could therefore constitute
a reviewable irregularity as envisaged by s 145 of the LRA, in the sense that a
reasonable arbitrator does not get a legal point wrong. The court concluded that
either ‘the reasonableness test is appropriate to both value judgments and legal
interpretations. If not, “correctness” as a distinct test is necessary to address
such matters’. This view was echoed in NUMSA, in which it was stated that an
incorrect interpretation of the law by a commissioner constitutes a material error
of law which 'will result in both an incorrect and unreasqnéble award’, which

‘can either be attacked on the basis of its corréctness or for being

unreasonable’.’®

The Court in National Bargaining Council for the Road Freight.and Logistics
Industry v Deysel NO and Others® specifically. considered the aforesaid

reasoning in Herbert supra, and then deéided ‘as;folléws:

‘What this approach recognises is that the right toreview established by s 145,
where the applicant seeks to review an a[biftéiion award on the basis of a
material error of law gbmmifgted by an arbitrator, is not limited to circumstances
where the alleged‘error resulted in an unreasonable award. A material error of
law is a discrete, subs‘ta\‘ntivegground;for review under s 145 of the LRA. It follows
that a reviewing court, when faced with what is alleged to be an error in law in
relationito the ‘in‘terpre‘ta\tiqn of an instrument, is empowered to interpret the
‘rele"int text itself, rather than assessing whether the arbitrator’s decision was

reasonable.

In short:although a material error of law may previously have been viewed as
‘no,more than a side car on the motorcycle of reasonableness, the constitutional

right to administrative action that is lawful requires that the grounds for review
established by s 145 of the LRA be understood as admitting a material error of

law as a discrete, legitimate ground for review.’

A final apposite refence regarding the appropriate review test, in the specific
instance of an error of law in the context of interpreting and applying a collective
agreement, can be found in the recent judgment of National Union of
Metalworkers of SA v Motor Industry Staff Association and Others'®. The Court

in such instance considered the argument that was advanced by the review

8 The Court was referring to MacDonald’s Transport Upington (Pty) Ltd v Association of Mineworkers
and Construction Union and Others (2016) 37 ILJ 2593 (LAC) at para 29, and Assign Services (supra).
9(2025) 46 ILJ 1679 (LAC) at paras 42 — 43.

10(2025) 46 ILJ 109 (LAC).
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applicant that the arbitration award was unreasonable because a material error

of law was committed. The Court decided as follows: 1"

‘The review application was argued in the Labour Court on the basis of an
application of the reasonableness threshold, in circumstances where the
unreasonableness of the arbitrator's award was attacked on the basis that the
arbitrator was alleged to have committed a material error of law. As will appear
from the authorities referred to below, where alleged imputed tacit terms are in
issue, these terms are based on a legal fiction. Their existeﬁpe or otherwise is
thus a question of law. The issue before us then is whéth’er'\the conclusion to
which the arbitrator came to was correct, given 1héi-3é1 reasonable arbitrator

does not get a legal point wrong’.’

[23] Against the above principles and test, | will now proceed to consider the review
applications brought by the Departments’to réViQw and set aside the arbitration
awards by the various arbitrators in‘€ach of the review applications referred to
above.

Analysis

[24] In deciding this matter, the_case of Shwababa under case number JR160 / 24

must first and separately be\-;glea\lt;'\yvith. Shwababa was employed as Chief
Environmental Specialist. As such, he qualifies as a senior manager as
conten‘]plvétgd by the Senior Management Service Handbook (Disciplinary Code
and Procedures), commonly known as the ‘SMS Handbook’. In argument before
me, the PSCBC in fact conceded that Shwababa was a senior manager and not
subject to/>t‘h§;2‘0\63 Resolution, and then further conceded that the arbitration
‘award where it comes to the external appointments made in his disciplinary
hearing should be reviewed and set aside on this basis. The concession was
properly and responsibly made. The SMS Handbook contains an entirely
different dispensation where it comes to appointment of chairpersons in
disciplinary proceedings of senior managers. In fact, and in clause 3(b) of the
Introduction to the 2003 Resolution, it is recorded that: ‘... the provisions of the
amended disciplinary procedure remain applicable fto members of the Senior
Management Service of the public service until such time as the Minister for the

Public Service and Administration issues a directive to cover the disciplinary

" id at para 28.
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matters of this group of employees ..., this being a reference to the SMS
Handbook. The disciplinary enquiry in the case of the SMS Handbook is
regulated in clause 2.7 thereof. This clause to large extent is quite similar to
clause 7 of the 2003 Resolution, however, where it comes to the issue of a
chairperson, it materially differs. In particular, clause 2.7(3)(b) provides that:
‘The employer must appoint a person, from within or from outside the public
service, as chairperson of the disciplinary hearing’. The provisions in the SMS
Handbook relating to representation in the disciplinary hearing, as found in
clause 2.7(3)(e), is more or less the same as the provisions of clause 7.3(f) of
the 2003 Resolution, and can be considered and.dealt with'in the 'same way.
But the simple point where it comes to the case in respect of Shwababa, is that
the wrong legal provisions have been applied, and for that reason alone, the
arbitration award of arbitrator Van Der Merwe must be reviewed and set aside.

| will now proceed to the pertinent\‘question\t\o,be answered in this judgment.
First and foremost, the nature of the 2003 Resolution must be considered. It is
trite that the 2003 Resolution is collective agreément concluded between all the
parties to the PSCBC. Inthis collective agreement, the parties seek to regulate
the conducting of discipline of employees in all the Public Service employers
that are subjett to the scope and;juris”diction of the PSCBC'2. But all considered,
itis nothing else but a disciplinary code and procedure'?, which is commonplace
in virtu"al\l;y al‘l\‘empI\Qy\ers, and in this case is just sanctioned by agreement. This
disciplinary-code was first brought into being by way of Resolution 2 of 1999
(the 1999 Resolition) concluded in the PSCBC, and the current 2003

[Resolutién was adopted to enhance it. This is evident from clause 2 of the

Introduction to the 2003 Resolution, which reads: *... the Disciplinary Code and
Procedures for the Public Service has been in existence since 1 July 1999
and that there is a necessity to streamline the Code, remove certain
ambiguities and effect cerfain technical changes’. Clause 2.4 of the 2003
Resolution records the following primary objective:

‘A disciplinary code is necessary for the efficient delivery of service and the fair

treatment of public servants, and ensures that employees:

12 Clause 3 of the 2023 Resolution reads: ‘This Code and Procedure apply to the employer and all
employees falling within the registered scope of the Public Service Co-ordinating Bargaining Council’.
13 Clause 1 of the 2023 Resolution reads: ‘Parties to the PSCBC adopt the attached Disciplinary Code
and Procedures for the public service'.
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(a) have a fair hearing in a formal or informal setting;
(b) are timeously informed of allegations of misconduct made against them;
(c) receive written reasons for a decision taken; and

(d) have the right to appeal against any decision.’

In the above respect, the 2003 Resolution is identically worded to the 1999

Resolution.

Specific mention must be made to clause 4.1 of the 2003 Resolution which
provides that: “The Code of Good Practice contained in ’thedule 8 of the
Labour Relations Act, 1995, insofar as it relates to discipline, constitutes part of
this Code and Procedure. The 1999 Resolution coqtaingd an identicakprovision.

Another important provision at stake in cé;sy is CI\é\;_u\se 2.8 of the 2003
Resolution. In this respect, there appears‘to be a material amendment made by
the 2003 Resolution of the predecessor clause 2.8 of the 1999 Resolution.
Clause 2.8 of the 1999 Resolution reads: ‘The Code and Procedures are
guidelines and may be departed fiom in appropriate circumstances’. As
opposed to this, clause 2.8f‘ih the 2003 Reg‘olut'i‘/on now reads: ‘The Disciplinary
Code and Procedures constitutes a framework within which departmental
policies may be dé\ﬁ/feloped'»\z‘o address appropriate circumstances, provided
such policies {do not deviate from the provisions of the framework'. The effect
this amendment may have oh‘jc'i"isciplinary proceedings in the Departments will
be specifically dealt with'later in this judgment, and was the subject of some

debate between the respective parties when the matter was argued.

The next ‘clause of relevance for consideration is clause 6 of the 2003

‘R‘e\solutio,n, In this respect there has been no change in respect of this clause

as found in the 1999 Resolution. Clause 6 reads: /f the alleged misconduct
Jjustifies a more serious form of disciplinary action than provided in paragraph 5,
the employer may initiate a disciplinary enquiry. The employer must appoint a
representative, who as far as possible should be the manager for the employee,

to initiate the enquiry’.

That brings me to clause 7, which then specifically deals with disciplinary
hearings. Clause 7.1 of the 2003 Resolution sets out the requirements where it

comes to giving notice of the disciplinary hearing. Again, it is identical to the



17

corresponding clause in the 1999 Resolution. The provision in this clause that
may have relevance to deciding the matter in casu is clause 7.1(c)(iii), which
provides that: ‘The written notice of the disciplinary meeting must use the form
of Annexure D, and provide: ... information on the rights of the employee to
representation by a fellow employee or a representative or official of a

recognised frade union, and to bring witnesses to the hearing’.

[30] As intimated earlier, deciding this matter however centres on clause 7.3 of the
2003 Resolution. As such, | will specifically quote the [e/leyant parts of this

clause, which read as follows; 4

‘(a) The disciplinary hearing must be held within‘ten wd\'rkfngiﬁgays after the no-
tice referred to in paragraph 7.1(a) is delive'rqd_to the\émﬁlbyee.

(b) The chair of the hearing must be appo‘in‘ied “by. the /employer and be an
employee on a higher grade tha’nntﬁ‘e representa‘tiVe of the employer.

(c) The employer and the employee chargey\»v(ii'fh misconduct may agree that
the disciplinary hearir(g/will\'be chairedf\b\y an‘arbitrator from the relevant sectoral
bargaining counci‘l-\gppoioted by the council. The decision of the arbitrator will
be final and binding and only open to review in terms of the Labour Relations
Act, 1995. All the provisions applicable to disciplinary hearings in terms of this
Code will apply for purposes of these hearings. The employer will be
responsible to pay the costs of the arbitrator.

(d) "If:\tﬁe employee wishes, she or he may be represented in the hearing by a

‘féljpw employee or a representative of a recognised trade union.

(e) If necessary, an interpreter may attend the hearing.

(f)In" a disciplinary hearing, neither the employer nor the employee may be
represented by a legal practitioner, unless -

(i) the employee is a legal practitioner or the representative of the employer is a
legal practitioner and the direct supervisor of the employee charged with
misconduct; or

(i) the disciplinary hearing is conducted in terms of paragraph 7.3.c.

For the purposes of this agreement, a legal practitioner is defined as a per-son

who is admitted to practice as an advocate or an attorney in South Africa.’

14 Save for clause 7.3(e) which was added by the 2003 Resolution, the entire clause 7.3 is identically
worded to the corresponding clause 7.3 in the 1999 Resolution.
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Having due regard to all the aforesaid quoted provisions of the 2003 Resolution,
what is then the respective cases advanced by the parties? First, according to
the Departments, the amendments to clause 2.8 of the 2003 Resolution was
never intended to completely remove the discretion the employer may have to
appoint external representatives or chairpersons, but rather to narrow the
discretion to prevent ‘wholescale discretionary departures’ and limit the same to
particular and specific circumstances within the various Public Service
departments. The Departments further argued that the entire clause 7 of the
2003 Resolution must be interpreted having due regard to ali the provisions of
the Resolution, and the objectives of the LRA itself, mearfin’g a@y interpretation
could not just be limited to the text of clause 7. Acco’i:dihg‘*tb the’gpartments,
the real test is whether there exists fairness in the diS‘cipIiQaf'y.‘p\[oceediﬁgs, and
any provision in clause 7 should be applied to give efféd\t to such fairness. And
finally, it has been contended by the Departrhénts\that irrespective of how the
2003 Resolution may read, the notion of fairness in disciplinary proceedings
requires at last some flexibility on\the issues in contention, and an absolute
prohibition would be irreconcilable with such notion of fairness. In short, the
2003 Resolution must be considered and applied so as to allow at least a

residual discretion in this.tegard, as far as the Departments are concerned.

The respondent parties obviously disagree with all the notions propagated by
the Departments. ACGprding to’ the respondents, the language of the 2003
Resolution is clear, and the text of it can only be consistent with an absolute
prohibition -on the kind of discretions contended for by the Departments. It is
argued by the respondents that the 2003 Resolution is the product of collective
barga’inir)‘g’,_unge'r~the LRA, and it is an imperative that effect must be given, in

all respects, to such product, without effectively seeking to rewrite the

agréé;méht‘?or the parties. Or in other words, it cannot be up the Court to make
a different contract for the parties because the Court may believe different terms
are more appropriate. It is further argued that there exists nothing where it
comes to prohibiting the appointment of an external chairperson that could
render the disciplinary process to be unfair, and it simply cannot be treated the
same as the situation where it comes to possibly permitting external legal
representation in the hearing. The respondents also contend that if the
Departments may experience resource difficulties, they could avail themselves
of clause 7.3(c). In particular, it is said by the respondents that when the 2003
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Resolution is interpreted and applied as a whole, it can only lead to a conclusion
that the external appointments are completely and unambiguously prohibited,
and even clause 2.8, as it currently reads, emphasises that internal Department
policies may not deviate from what is specifically regulated in the 2023
Resolution. In the end, it is said that ‘framework’ is different from a ‘guideline’
as was the case in the 1999 Resolution, with ‘framework’ emphasising the

binding nature of the 2003 Resolution.

When next deciding the respective cases of the parties, it ,is”apbropriate to first
establish the principles applicable to the interpretation of ‘written instruments,
such as the 2003 Resolution in casu. These princi‘plés‘_jare by now fairly trite. In
Natal Joint Municipal Pension Fund v Endumeni Minicipglity'® the Court held

as follows:

‘... The present state of the law can be expressed as foliows: Interpretation is
the process of attributing meafningx to *tbe words used in a document, be it
legislation, some other statutory;\'instrument\,\gr contract, having regard to the
context provided by reéah;g the pa’rfipu_lar pFovision or provisions in the light of
the document as a\wh‘oi@ and the circumstances attendant upon its coming into
existence. Whatever-the nature of the document, consideration must be given
to the language-used in‘the Ii\gh‘t of the ordinary rules of grammar and syntax;
the context in"'which the provision appears; the apparent purpose to which it is
directed and the materialfi'(nown to those responsible for its production. Where
‘m\ore than one meaning is possible each possibility must be weighed in the light
of a’ll#t\ﬁese\‘fépto\rs. ‘The process is objective, not subjective. A sensible meaning
is-to.be"preferred to one that leads to insensible or unbusinesslike results or
"Lgndierm‘irles“the apparent purpose of the document. Judges must be alert to,
and\ guardiagainst, the temptation to substitute what they regard as reasonabile,
séhs‘ible or businesslike for the words actually used. To do so in regard to a
statute or statutory instrument is to cross the divide between interpretation and
legislation; in a contractual context it is to make a contract for the parties other
than the one they in fact made. The 'inevitable point of departure is the language
of the provision itself, read in context and having regard to the purpose of the
provision and the background to the preparation and production of the

document.’

152012 (4) SA 593 (SCA) at para 18.
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The approach established in Endumeni supra has been consistently applied
since.'® Because it is in my view of importance to the decision to be made in
casu, some specific refences to the application of the Endumeni principles, for
the want of a better description, is necessary. In Capitec Bank Holdings Ltd and
Another v Coral Lagoon Investments 194 (Pty) Ltd and Others'” the Court had

the following to say:

‘Endumeni simply gives expression to the view that tHe”’wbrng and concepts
used in a contract and their relationship to the éxternal world. are not self-
defining. The case and its progeny emphasise tfﬁgat; th‘e\‘meaging of a-contested
term of a contract (or provision in a statute) is properly understood not simply
by selecting standard definitions of particular worcis! often taken from
dictionaries, but also by understanding the words ariq,se,ntences that comprise
the contested term as they fitf”intb”‘ith'e\‘\larger structure of the agreement, its
context and purpose. Meaning is ultimately.the most compelling and coherent
account the interpreter can prb\\‘(id‘e, making use of these sources of
interpretation. It is(noi\a\’\parfi,al selection Ofinterpretational materials directed at

a predetermined result.

Most coriiract\s_\,\ang particularly‘commercial contracts, are constructed with a
design in mind, and their architects choose words and concepts to give effect
to that d‘esi_‘i\gn. For this reason, interpretation begins with the text and its
structure. They-have a gravitational pull that is important. The proposition that
-context is everything is not a licence to contend for meanings unmoored in the
\text/‘a’n\d ‘its[sfirUCture. Rather, context and purpose may be used to elucidate the

text.’

And ink,\fL‘,/niversity of Johannesburg v Auckland Park Theological Seminary and

Another'8 it was held:

‘The approach in Endumeni 'updated' the previous position, which was that
context could be resorted to if there was ambiguity or lack of clarity in the
text. The Supreme Court of Appeal has explicitly pointed out in cases

'¢ See Bothma-Batho Transport (Edms) Bpk v S Bothma & Seun Transport (Edms) Bpk 2014 (2) SA
494 (SCA) at para 12; Unica Iron and Steel (Pty) Ltd and Another v Mirchandani 2016 (2) SA 307 (SCA)
at para 21 and all the authorities cited there; Ne/ v De Beer and Another 2023 (2) SA 170 (SCA) at paras

22 -23.

172022 (1) SA 100 (SCA) at para 50-51. See also Sugar Berry CC t/a Horison Staff Solutions v Motor
Industry Bargaining Council and Others (2026) 47 IL.J 188 (LAC) at para 13.
182021 (6) SA 1 (CC) at para 66.
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subsequent to Endumeni that context and purpose must be taken into
account as a matter of course, whether or not the words used in the
contract are ambiguous. A court interpreting a contract has to, from the
onset, consider the contract's factual matrix, its purpose, the
circumstances leading up to its conclusion, and the knowledge at the time

of those who negotiated and produced the contract

A final reference is to Association of Mineworkers and Construction Union and
Others v Chamber of Mines of SA and Others'®, where the Court applied the
aforesaid dictum in Endumeni supra specifically in the tontext of;;interpreting a

collective agreement, and decided as follows:

‘All interpretations of law are themselves in agense ‘fagtuali?;cenain textual and
other sources (for example, statutes, ‘eé;mmop and \‘custo"mary law) are
excavated and marked out as factuajly ‘law’, in contradiction to non-law. But this
process itself involves a contextual analysis of those sources. See in this regard
Natal Joint Municipal Pension Fund v Endurrzeh;i’[\f/lUnicipality [2012] ZASCA 13;
2012 (4) SA 593 (SQA) "aflpara 18.:Indeed, interpretation and application are
simuitaneous andintricated. The most imaginative exponent of this insight is
Ronald Dworkin. See Dworkin !L‘\gw’s Empire (Harvard University Press
Cambridge 1 986)} at vii: ‘legal reasoning is an exercise in constructive
interpreiation’, 'inf_‘whic\ib we advance ‘the best justification of our legal practices

as'awholg’.

The a\fore‘sa’i/d general principles of interpretation duly considered, something

more must however be said where it comes to the interpretation and application

of collective agreements in particular. This is because of the very nature of

c\o‘ljective?ggreements, how they come about, and the primacy afforded to these
kinds' {g’? "ggreements by the LRA itself. It is therefore a very important
consideration, when interpreting and applying collective agreements, that
proper regard is had and proper effect is given to the objects and purpose of the
LRA itself. In this context, the Court in eThekwini Municipality (Health
Department) v Independent Municipal and Allied Trade Union on behalf of
Foster and Others?° said that that a collective agreement must be interpreted:
... In such a manner as to ensure effective and sound industrial relations ... .

19(2017) 38 /LJ 831 (CC) at fn 28.
20 (2012) 33 JLJ 152 (LAC) at para 27.
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This was followed by the judgment in Western Cape Department of Health v
Van Wyk and Others?' where the Court added the following pertinent

considerations:

‘In interpreting the collective agreement the arbitrator is required to consider the
aim, purpose and all the terms of the collective agreement. Furthermore, the
arbitrator is enjoined to bear in mind that a collective agreement is not like an
ordinary contract. Since the arbitrator derives his/her powers from the Act
he/she must at all times take into account the primary objects of the Act. The
primary objects of the Act are better served by an apfproa,ch that is practical to
the interpretation and application of such qgreeme@ts, hgme‘ly,‘;t\o\proh'note the
effective, fair and speedy resolution of I,abo\u\r d\i§putes.‘\-l‘|j addi:(iqn, itbis expected
of the arbitrator to adopt an interprfetation‘-anda}?plicatidn that is fair to the

parties.’

[37] More recently, and in Motor Industry. Staff Associgtion supra?? the Court once

again recognised the aforc-;fs\aid:i;rnperative‘;~and held as follows:

‘What these decisions make clear is that when a collective agreement is
interpreted; in contrast toa cor"nﬁnercial contract, a more normative approach is
required. In th‘e\qase\@f‘commercial contracts, a degree of primacy is placed on
contractual autonomy, in-the form particularly of the intention of the parties.
\Nben ‘a collective ;agreement is interpreted, values based on the social
character of the agreement are relevant. To this end, the common-law canons
‘dfii(r]terprgtati’qn of contracts offer obvious guidance but must necessarily be
t‘@n'ipefedi\ where appropriate, with a consideration of the statutory context in
which a collective agreement is concluded and specifically, the objects and

plrposes of the LRA.’

And in Sugar Berry CC t/a Horison Staff Solutions v Motor Industry Bargaining
Council and Others?3, with reference to the same earlier decided authorities, the

Court also decided:

21(2014) 35 ILJ 3078 (LAC) at para 22. See also Health and Other Services Personnel Trade Union of
SA on behalf of Naidoo and Others v Member of the Executive Council, Department of Health, KwaZulu-
Natal and Others (2025) 46 ILJ 933 (LAC) at para 30; SA Police Service v Solidarity on behalf of Gibbons
and Others (2025) 46 ILJ 985 (LC) at para 15; Mvelatrans (Pty) Ltd t/a Bojanala Bus Services v
Democratic Municipal and Allied Workers Union of SA and Others (2025) 46 ILJ 2702 (LC) at para 9.

22 |d at para 32.

23 (2026) 47 IL.J 188 (LAC) at para 38.
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‘It must be emphasised that, when interpreting a collective agreement, one must
bear in mind that it is not like a commercial contract where a degree of primacy
is placed on contractual autonomy, in the form particularly of the intention of the
parties. When a collective agreement is interpreted, values based on the social
character of the agreement are relevant. To this end, the emphasis is always

on the objects and purposes of the LRA.’

This brings me neatly back to the 2003 Resolution. As said, it is a disciplinary
code and procedure. In interpreting this kind of cade and procedure, all the LRA
requires is disciplinary proceedings that are fair. What is fair’,f_in general, can be
found in the Code of Good Practice as set out in Schedule 8 to the LRA (the
Code). In fact, the 2003 Resolution itself suggests that it incorporates the
provisions of the Code by making referenge thereto “in that context. The
aforesaid being the case, what the parties may have “iﬁ\tended plays second
fiddle to an interpretation that accords with the standardé of fairness
contemplated by the LRA. Considéring ‘that the \matter in casu specifically
concerns the provisions of the 2003 Resolution relating to representation of the
parties and the appointment-of chairpersons, item 11(4)(c) of the Code provides
that: ‘Usually, before a decision is taken to dismiss, the employee should be- ...
allowed the assistance of.a fellow employee or trade union representative ...
Nothing is said about the appeintment of a chairperson, or about external legal
representation. Further, and in terms of item 11(6) of the Code, it is provided
that: ‘In-exceptional circumstances, if the employer cannot reasonably be
expected to ,comply with these guidelines, the employer may dispense with

some or all'of them_ ...".

Against the a“bee’ basic tenets of fairness, the applicable provisions of the 2003

Résolutiop-must now be considered. Where a disciplinary hearing against an
emp\l‘o‘yée’ is contemplated, two appointments, for the want of a better
descripﬁon, must be made by the employer. First, an initiator must be appointed,
which is referred to in clause 6 as the employer representative in the
proceedings. This representative should as far as possible should be the
manager of the employee, or at least an employee of a grade higher than the
employee. Second, a chairperson must be appointed. In terms of clause 7.3(b),
this appointment must be made by the employer and be an employee on a
higher grade than the representative of the employer. But where it comes to
external legal representation of either party in the disciplinary hearing, clause



[40]

[41]

24

7.3(f) prohibits it, recording that neither the employer nor the employee may be
represented by a legal practitioner. The only exception to this principle is where,
considering that in the broad spectrum of the Public Service, the employee or
the initiator may turn out to be legal representatives themselves. In that case,
legal representation of both parties will be allowed in the disciplinary
proceedings, and any party who is not a legal representative may appoint one

in terms of this clause.

In sum, the structure of the 2003 Resolution as it(’r"ea'ds, seems clear. The
employer initiates disciplinary proceedings agains't\a‘\n erIOyge by serving the
employee with notice to attend a disciplinary hearing, and ‘further-appoints an
initiator and chairperson for the disciplinary Bégringﬁ;»This is all part of the same
prescribed process. It also appears clear that the.initiatorand the chairperson
must be appointed from amongst the employees ofithe employer, pursuant to
the stipulated levels of authority. And lastly, as a matter of general principle

external legal representation is not allowed in the proceedings.

But is the aforesaid textuayij;rea\d\in\g and. interpretation the end of the enquiry?
Or should these provisions nonetheless be measured against the yardstick of
fairness and what is intended by the LRA where it comes to the notion of fair
disciplinary Pproceedings? Based on all the principles and considerations
elaborated on above, | believe a purely textual interpretation is not appropriate.
In my view, the 2003 Resolution must be interpreted and applied having full and
proper, regard to'the objectives and provisions of the LRA where it comes to the
‘notion o'f\proced"ural fairness required for internal disciplinary hearings. If such
an interpretation necessitates some departure from the text of the 2003 as it
reads, then so be it.* As said in Potgieter v National Commissioner of the SA

Police Service and Another?s:

‘There is authority in our law that disciplinary codes, including those set out in
collective agreements, are guidelines that should generally be followed unless

there are valid reasons for failing to do so. In general the courts have adopted

24 As an example, and in instance concerning the text of the LRA itself, being the use of the word ‘despite’
in section 158(1)(g), the Court Carephone (Pty) Ltd v Marcus NO and Others (1998) 19 ILJ 1425 (LAC)
at para 28 dealt with this as follows: ‘If is necessary to attempt to interpret s 145 in a manner which
is consistent with the Constitution ... It is capable of such an interpretation. If the result means that the
word ‘despite’ in s 158(1)(g) should be read as 'subject to', then so be it. It is a lesser evil than ignoring
the whole of s 145, including its sensible provisions relating to time limits ...,

25 (2009) 30 /LJ 1322 (LC) at para 60.
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a holistic approach in dealing with this issue and have emphasized that the

guiding principle should be whether the principles of justice are upheld.’

[42] Turning next to the specific provisions in clause 7.3, it is perhaps appropriate to
start with the issue of representation in the disciplinary hearing. As said, the
2003 Resolution allows only representation by an employee or trade union
representative. As discussed above, and in this respect, the provisions of the
1999 Resolution and the 2003 Resolution are identical. In MEC: Department of
Finance, Economic Affairs and Tourism, Northern Province v Mahumani?® the
Court had specific regard to clause 7.3(e) of the 1999 Resolution, which as said
is identical to the current clause 7.3(f) of the 20(‘)"3\‘\Res‘olution.n]' he Court
reasoned as follows as to how this clause should be appligd, de‘gpite its clear

text:27

‘... clause 7.3 (e) is a fundamentally i‘rgportant‘p\yrovi’sib‘[j",of the agreement and
that it should not lightly be departed from. But, there may be circumstances in

which it would be unfair not to allow legal representation

In terms of our commen law a person does not have an absolute right to be
legally represented before tribunals other than courts of law ( Dabner v SA
Railways & Harbpurs 1920 AD.583 ejt 598; and Hamata at para 5). However, it
does reiqUi/re dis\ci;ililrj_ary proceedings to be fair and if 'in order to achieve such
fairness \in a particular case legal representation may be necessary, a
ai\s.cip‘linary\bpdy must be taken to have been intended to have the power to
allow it in"th_\‘e exercise of its discretion unless, of course, it has plainly and
unambiguously been deprived of any such discretion’ (per Marais JA

in Hamata at para 23).

The' parties, who agreed on the code, were intent on devising a fair procedure
(see clause 2.4) and it is reasonable to assume that they also knew that there
may be circumstances in which it would be unfair not to allow legal

representation. In these circumstances it is likely that they would have intended

the presiding officer to have a discretion to allow legal representation in

circumstances in which it would be unfair not to do so. | can find no indication

in the code to the contrary. There is, therefore, no justification for interpreting
‘appropriate circumstances' in clause 2.8 so as not to include circumstances

26 (2004) 25 ILJ 2311 (SCA).
27 |d at paras 10 — 13.
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which would render it unfair not to allow legal representation at a disciplinary

enquiry.

It follows that, if, on a conspectus of all the circumstances, it would be unfair not
to allow legal representation the provisions of clause 7.3 (e) may in terms of
clause 2.8 be departed from. The presiding officer erred in holding that he had

no discretion to allow such a departure.” (emphasis added)

It is important to appreciate that the Court in Mahumani supra, in interpreting
clause 7.3(e) had due regard to all the other provisions in the 1999 Resolution
which dealt with the tenets of what would be a fair (hear\ing under such
Resolution. | have quoted all those provisions earlier in ,,this\judgme,nt, and none
of these provisions have been changed as they sﬁod in the 1999 Resolution,
by way of the current 2003 Resolution. It must(f\ollow that generally-speaking, it
may be considered necessary to ensure a fair disciplinary hearing that it be
inferred that the chairperson still has a discretion \»f\o allbgv'i’ggal representation,

no matter what the 1999 Resolution provided:

But it cannot be ignored that"élguse 2.8.as it read in the 1999 Resolution played
an important part in the reasoning of the Court in Mahumani. in the 1999
Resolution, it was specifically \prc‘)Vic‘j_ed the provisions therein were only
guidelines and qould be departed\j,ronﬁ in appropriate circumstances. That
provision, as it read, could thus be said to provide for the kind of discretion as
envisa\gé’dby the Court in Mahumani. However, the 2003 Resolution expressly
amended clause 2.8. It now provides that the provisions of the 2003 Resolution
constitutes a framework within which internal policies in each and every

employer,may be developed to address appropriate circumstances, provided

such policies do not deviate from the provisions of the framework. The guestion

now.is whether this amendment was intended to pertinently expel any possibility
of a discretion where it comes to appointments of external legal representatives

in the disciplinary hearing.

As touched on earlier in this judgment, it was certainly an important part of the
case presented by the Departments that clause 2.8 of the 2003 Resolution still
envisaged such a discretion, or at least certainly did not permanently and
completely dispel it. And on the other hand, the respondent parties argued it

was an express amendment to dispel any such notion, and even internal policies
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adopted in individual Departments could not depart from it. So, and in short, has
the discretion been retained? For the reasons to follow, | believe the answer to

this must be in the affirmative.

Clause 2.8 as it stood in the 1999 Resolution refers to it as a ‘guideline’. Clause
2.8 in the 2003 Resolution refers to it as a ‘framework’. It there really a material
difference between these two concepts? In general, a framework is a real or
conceptual structure intended to serve as a support or guide for the
establishment of something else or further, such as a procedure, policy or
process, that then expands the structure into something t{sﬂe\f_ylxor appropriate.
In simple terms, the very concept of a framework cont‘em-plgtes something more
being envisaged than just what is contained in the.framework. As opposed to
this, the concept of a ‘guideline’ has a very similar con‘s\eque‘ntiél“m\e‘a‘ning, even
if it is not as forceful as a framework. ‘A ‘guide\line ailé\o contemplates the
development of something further where ‘v\,requi-redf;pr appropriate, and serves as
an indication how this should be de’vel'obed..'\\l\may also mention that item 11 of
the Code refers to the provisions: relating to a ‘fair procedure therein as
‘guidelines’. In the end, and ‘even when considering ‘framework’ in this particular

context, it cannot be said to'be entirely rigid.

In my view, what was intended by the amendment of clause 2.8 was something
entirely different to what is contended for by the respondents. Even under the
1999 Resolution, an employer was compelled to adhere to such Resolution and
the prescripts relaﬁ‘ng‘ to' legal representation therein, despite being called a
‘gt’Ji\CI‘euIine’,\barring‘\«th\e existence of something exceptional to indicate otherwise,

which was specifically recognised in Mahumani. So, the manner in which the

Court applied ‘guideline’ in Mahumani was quite comparable to how one would

apply a framework. Importantly, clause 2.8 is always a general provision
applicable across a large number of Public Service Departments where
exceptional circumstances and occupational necessities may differ from
Department to Department. A uniform standard in this regard may not be
appropriate. It is in this context that the amendment to clause 2.8 makes sense,
as it then allows individual Departments to develop policies in this regard for
themselves, provided that these policies remain within the confines of the
framework of the 2003 Resolution. It is not a clause intended to completely

dispel any discretion. It is a clause intended to rather specifically regulate it.
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| therefore believe that the framework of the 2003 Resolution is not intended to
place an absolute prohibition on any external legal representation. The basic
provisions in this regard as found in the current clause 7.3(f) of the 2003
Resolution were considered in Mahumani supra, and Court made it clear that
despite this wording, a discretion in this regard must always remain, in order to
ensure that, in appropriate circumstances, effect is given to the requirements of
a fair hearing under the LRA. An example of where the framework as envisaged
by the 2003 Resolution would not be able to be departed from by way of
Department policy is where the employee is calledlf\to a\discipiinfary hearing
without being presented with charges, where the employee is dg_prived\\df a right
to appeal?®, or where the employee is not aIIoW‘eq any r‘epres‘e‘;ntatib‘n'at all. The
point is that under the LRA and then alsq'/the\ZQOS\Besolu’tic‘m, the employee is
entitied to representation in the internal disciplinary hearing. That is the basic
tenet of fairness. In general, representation that would be considered fair is
internal (by a fellow employee) or trade union representation. But exceptional
circumstances may reduire ‘such repke§éptation to be external legal
representation in order to be*géns"id\ered fair representation. The chairperson
must be entitled to consider this issue, and make a determination accordingly.
Anything else”onld\not‘b\e fair. As succinctly held in Highveld District Council v
Commission for Conciliation, Mediation and Arbitration and Others?:

‘Whére'th_e\paﬁi\ej\s;fo a collective agreement or an employment contract agree
to a p"chedure to be followed in disciplinary proceedings, the fact of their
\agr,eehj‘en\t will go a long way towards proving that the procedure is fair as
cOntempIat'ed in s 188(1)(b) of the Act. The mere fact that a procedure is an
agreed one does not however make it fair. By the same token, the fact that an

agreed procedure is not followed does not in itself mean that the procedure

actually followed was unfair ...’

But even if a more restrictive interpretation is placed on clause 2.8 in the 2003
Resolution, it must be remembered that the Resolution itself makes it an

imperative that the Code must be applied when interpreting its provisions. And

28 The right to appeal is prescribed in clause 8 of the 2003 Resolution.

29.(2003) 24 /LJ 517 (LAC) at para 15. See also Ekurhuleni Metropolitan Municipality v SA Municipal
Workers Union and Others (2018) 39 /LJ 546 (LAC) at 15, which Court called the ‘marginality’ of a
collective agreement in determining unfair dismissal matters. See further Lebaka and another v Road
Traffic Management Corporation [2017] JOL 36764 (LC) at para 17; Greater Letaba Local Municipality
v Mankgabe NO and Others [2008] 3 BLLR 229 (LC) at para 286.
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| believe this is where item 11(6) of the Code is decisive. It provides that in
exceptional circumstances, if the employer cannot reasonably be expected to
comply with the guidelines under item 11, it may be department from. This is
quite similar to how clause 2.8 of the 1999 Resolution had read. It effectively
duplicated item 11(6) of the Code. When the clause was amended by way of
the 2003 Resolution, it was never provided that the employer may not in any
circumstances depart from the framework, despite what item 11(6) of the Code
allows for. If that is what was intended, especially considering the objectives of
the LRA, it needed to be specially provided to that effect. T;hus; clause 2.8 must
always be considered in conjunction with item 11(6),6f the Code; That allows
for the concept of fairness even under the 2003 Resolution to also be informed
by exceptional circumstances outside the ordinary. The 2003 Re’s\glution must
therefore always be interpreted and applied with that in mind. As pertinently said
in Dukada v MEC: Department of Provincial Plapning-and Treasury, Eastern
Cape and Others®, albeit in thé context of interpreting virtually identical

provisions found in the SMS Handbook:

‘The above decisions demonstrate the necessity for the parties at least to
request legal ‘[epres\ef\ntafiolj.z A\lifgral interpretation of clause 2.7(3)(e) may find
parties having tq represent their own cases in circumstances where they lack
the necéssary ability, leading to a miscarriage of justice. The ruling reflects that
the third respondent based- his decision not only on a few clauses of the
h\ahdbqok ‘but on the entire relevant chapter, a proper reading of which
justifies the: _rU’Iihﬁ. The third respondent's interpretation that a proper
canstruction of clause 2.7(3)(e) does not obliterate his discretion to determine
Negal representation is consistent with the spirit of the handbook, the

Conpstitution and decisions of our courts.’

In summary, and where it comes to the issue of legal representation of any of
the parties before an internal disciplinary hearing convened under the 2003
Resolution, the default position is that external legal representation is not
allowed, however the chairperson of the disciplinary hearing will always retain
the discretion to allow legal representation where exceptional circumstances
may justify the same. Importantly, a party does not have the right to such legal

representation. The chairperson has a wide discretion to allow it.

30 (2013) 34 JLJ 3220 (LC) at para 17.
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So, what is then the position where it comes to appointment of an external
chairperson? As touched on above, clause 6 relating to the appointment of an
initiator in the disciplinary hearing and clause 7.3(b) relating to the appointment
of the chairperson in the same proceedings are quite similarly worded, and part
and parcel of the same process of appointment. It has been established, by
virtue of the reasoning set out above, that despite what clause 6, as read with
clause 7.3(f) may provide for, there is still a residual discretion that the
chairperson can exercise to allow external legal representation. It must follow
that surely the same considerations would apply to the appointment of an
external chairperson. Simply put, the appointment of a cha‘irpers@n is an integral
part of the exact same process, and must thus be subject to the.exact same

discretion, where of course it is appropriate based on excgp’tiéQality.

But nonetheless, there is something different where it comes.to exercising a
discretion in respect of the appointment of an external chairperson. Obviously,
and where the situation involves a cfhai’rbersgn exerc‘i\‘sing the discretion to allow
external legal representation, both the parties\-\_w‘ou'/ld have the opportunity to
ventilate and argue their respective cases in this regard before the chairperson,
and the chairperson thén is“able' to. such discretion in a judicial manner based
on what was placed before him.or her by the parties in this respect. But that
obviously cannot ,h\app‘én where it comes to the appointment of a chairperson in
the first place: How\ would the parties make submissions in this regard, and to
whom ;w,ouia“ it b@ made. The employee can hardly make submissions to the
employer\\iﬁtse'lf, as the employer is the very party that is seeking to appoint the
exté.g'nalx‘cha“irperSOn. In my view, it is an untenable proposition to have some
kind of pre-process relating to the appointment of a chairperson in which parties
participate. To déscribe it simply, it would be silly to appoint a pre-chairperson,
S0 tof;jj\spé’éR, to decide on the appointment of an external chairperson. Rather, |
believe, the answer lies in a subsequent challenge in the convened disciplinary

proceedings based on what is fair or unfair, as | will discuss below.

As a matter of law and fairness, the only requirements for a chairperson of a
disciplinary hearing is that such chairperson must be neutral, impartial,
unbiased, and have no ex parte knowledge of the events giving rise to the

disciplinary proceedings, which is in any event presumed to be case where it
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comes to a legally qualified external chairperson.3' In particular, there is no right
on the part of employees to insist on an external chairperson, and this remains
a decision entirely up to the employer.3? In this respect, appointing an external
chairperson would therefore be better than what the requirements of fairness
under the LRA dictates. That being the case, | find it difficult to comprehend how
the appointment of an external chairperson can even be said to be unfair or
prejudicial toward the employee party. That is why | say/tflje' attack on such
appointment can only be based on fairness, for example that the chairperson is
not neutral, because that chairperson gave advice to ihe employer on the merits
of the matter beforehand. But absent these kinds of anomalies, there can be no
cause or prejudice to an employee to object to such an aﬁpoi‘ntm\ent@ So, and at
least, let's call what happens in these cases a prima facie appdintment of the
external chairperson by the employér, !actir‘j\g unilaterally, as being justified and
permitted. But as I will discuss further below, there is a check and balance that

can be applied to ensure the-requirements of exceptionality is satisfied.

Therefore, and in my i\‘/iﬁew, ‘\Qas’/e,d‘ on all the above considerations where it
comes to the appoi‘n.tment of an ‘e)gternai"chairperson, the proper interpretation
to be attached to clépse\T.S(b) is that as a general principle, the employer must
appoint a ,ché‘ir\person‘which:isjfan employee of the employer, and where that
chairpérsoniis a féj‘low employee, that chairperson must be of a higher rank than
the;"initiator{\_"l"he' purpose of this qualification is clear, namely to ensure neutrality
and impartiality. It will ensure that the chairperson cannot be unduly influenced
by an “ihiﬁatoriﬂtha't is his or her superior. But | do not believe clause 7.3(b)
envisages that the chairperson appointed by the employer must only be a fellow
employ'@ée'and no one else. The general principle must be subject to a discretion
informed by exceptionality. If a complete prohibition was envisaged, it needed
to have been specifically determined in the clause, and in the absence of that
being done, the objectives of the LRA, as discussed earlier, must prevail. If this

is not done, unfairness may result. It must be remembered that fairness applies

31In Mbana v Shepstone & Wylie (2015) 36 ILJ 1805 (CC) at para 41, it was said: ‘There is a presumption
in our law that judicial officers are impartial when adjudicating disputes and, as it was noted by this court
in Irvin & Johnson, the threshold a litigant would have to meet to establish a reasonable apprehension

of bias is high ...'..

32 Compare RCL Foods Consumer (Pty) Ltd v National Union of Food Beverage Wine Spirits and Allied
Workers and Others (2018) 39 ILJ 2318 (LC) at para 22; Mkhize v Antrobus NO and Another (2013) 34
ILJ 2893 (LC) at para 9.
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to both employer and employee . In particular circumstances, such as where a
case might be extremely complex, any internal employee may not have the
ability to decide the case. It would be unfair to expect the employer under such
circumstances to push through with a chairperson that may not be competent,
nonetheless. And in any event, the residual discretion to ensire fairness in the
process, as discussed above, always remains. The following- dictum in Khula

Enterprise Finance Ltd v Madinane and Others* is anOSité:

‘The arbitrator does not appear to have considered at all the reasons why an
independent advocate was appointed.to chairthe enquiry. Trg_ere were sound
reasons for doing so, in particular that the most senior levels of management
were personally involved in the ,c’ombla‘irqts and a‘llégati‘ons’ against Dr Madinane
and it was simply unrealistic to appoint anybody within management. None was
available or able to handle a disciplinary enquiry with any level of detachment
and objectivity in tahe‘Qi’rcumstances. \‘Tﬁg :éode serving merely as a guideline,
the employer waé eqtitled to Iéqk\outside the organization for somebody with
appropriate e‘XQertise and objectively to chair the enquiry. This served the
interests of~5‘gth 'sides receiving a fair hearing. There is no basis for Dr
Madinane's objection in this regard. His reliance on the provision of the code
was misplaced. It did not provide that an employee had to approve the
aprint’mér’i\tdf\~any"person to chair the disciplinary enquiry. It merely provided
\it[]at enquiries would ordinarily be chaired by a member of management, the
JJevel of whiéh ‘would be acceptable to both parties'. In this case no level H of
manager was acceptable to management, for sound reasons as discussed
above. There could be no reasonable objection to appointing an outsider in

‘these circumstances. ...’

[55] In summary, and as | see it, where it comes to the appointment of the
chairperson, the employer has the discretion to decide whether or not to appoint

33 In Anglo American Platinum (Rustenburg Platinum Mines) v Beyers and Others (2021) 42 ILJ 2149
(LAC) at para 25, it was pertinently said that: ‘The concept of fairness applies to both the employer and
the employee. It involves the balancing of competing and sometimes conflicting interests of the employer
on the one hand and the employee on the other hand. The weight to be attached to those respective
interests depends largely on the overall circumstances of each case ... And in National Union of
Metalworkers of SA v Vetsak Co-operative Ltd and Others (1996) 17 ILJ 455 (A) at 593G-H, albeit in
the context of the LRA, 1956; it was held: *... The fairness required in the determination of an unfair
labour practice must be fairness towards both employer and employee. Fairness to both means the
absence of bias in favour of either. In the eyes of the LRA of 1956, contrary to what counsel for the
appellant suggested, there are no underdogs ...". See also Steenkamp and Others v Edcon Ltd (National
Union of Metalworkers of SA infervening) (2016) 37 ILJ 564 (CC) at para 116.

34 (2004) 25 ILJ 535 (LC) at para 11. Also compare Public Servants Association of South Africa
obo Dodo v Minister of Home Affairs and Others [2024] JOL 64748 (LC) at paras 42 — 43.
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an external chairperson, if exceptional circumstances dictate. The employer
unilaterally makes such appointment if it believes there are such exceptional
circumstances. If the employee believes such an appointment could lead to an
unfair disciplinary hearing or that there actually exists no exceptional
circumstances to justify such appointment, then that is an issue than can be
raised with the appointed chairperson to decide. That is the check and balance
I referred to earlier in this judgment. It is surely best for such an external
independent chairperson to decide if he or she as external chairperson is
competent to proceed with the disciplinary hearing, on the basis that exceptional
circumstances exist. It is a wide discretion and carj only be aﬁicked if it is
exercised in a manner that is not judicial. But it is ho‘\t.app\rof;[f@te nor permitted
to challenge the appointment of the external é’h\airper\so\\n\ on the basis that the
2003 Resolution completely prohibits it. Sq;:h -a challenge-is not legally
competent, as the 2003 Resolution. a\ﬁllo\Ws for 'such an appointment, once
interpreted and applied as a whole, and in line with the objectives of the LRA.

This question of the appointment of an exterfal chairperson was pertinently
dealt with in the judgment of Public Servants Association of South Africa obo
Dodo v Minister of Home Atfairs\gnd“‘Oftb’ers“. The Court relied on the aforesaid

quoted reasoning;inMé;human/stupr@, and held:36

‘Inasmuch as it is appréciated that clause 7.3 (b) of the Code was not an issue
be"fore“the SCA the jprinciples emanating therein in the interpretation of clause
7.3 (é)‘ar’e in my view, equally applicable to clause 7.3.(b) of the Code. This is
so in xth‘af_ﬁ\fundamental to that interpretation was a requirement for disciplinary
‘proéeediggs to be fair. It is trite that fairness applies to both the employer and
the employee. In Anglo American Platinum Ltd v Beyers and Others, it was held
thét the concept of fairness applied to both the employer and the employee, and
that it involved the balancing of competing and sometimes conflicting interests
of the employer on the one hand and the employee on the other hand. The
weight to be attached to those respective interests depends largely on the

overall circumstances of each case.

The Court accepts that there is a lacuna in both the Resolution and the Directive
in regards to the process to be followed when a department seeks to appoint an

external chairperson who is a legal practitioner. The Directive at its clause 7.1

35 [2024] JOL 64748 (LC).
36 |d at para 39 - 41
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merely refers to the parties having first to obtain the chairperson’s ruling prior to
appointing legal representatives. This obviously created an invidious position
for departments where they seek to engage the services of legal practitioners

as chairpersons, especially in circumstances such as in this case.

In my view however, the solution is to be found in the principles of fairness as
already pointed out in Mahumani and Anglo American Platinum Ltd v Beyers
and Other. Thus, if it means that the employer in order to ensure that it gets a
fair hearing in pursuing allegations of serious misconduct against an employee,
fairness dictates that it should be allowed deviation from the/f)/rovisions of clause

7.3 (b) of the Code, provided that it demonstrates excéeptional circumstances

necessitating the deviation. ...’

In summary therefore, | find that where it comes to the appgintment of a
chairperson under clause 7.3(b) of the 2003 Resplution, the default position is
that such chairperson to be appointed must be a fellow employee, of a rank
higher than the initiator of the disciplinary hearing. However, this default position
is always subject to the entitlement of the employer to appoint an external
chairperson, provided that ,excgeptiona]’\c\;ircumsta\nces justify such appointment.
It is the employer that m'ak\es\suCh a decision to appoint such chairperson,
pursuant to what it believes to'he exceptional circumstances. This entitiement
to appoint an external chairperson oh such basis is then tempered by a
corresponding entitlement on the part of the employee to challenge the
appoiqtmerl_t before the chairperson himself or herself, on the basis that
exceptional circumstances do not justify the appointment. Where this challenge
is made, the chairperson exercises a wide discretion, conducts a fairness
evalu‘a;tionf:;b}gsed\_’on the submissions by both parties, and decides whether he

‘or she is.\c’ompe”tént to preside over the disciplinary hearing. All this considered,

a complete prohibition on the appointment of an external chairperson is not what
is envisaged nor contemplated by the 2003 Resolution, properly considered and
applied in accordance with the objectives of the LRA. Any finding to the contrary,
as is the case where it comes to the findings of the various arbitrators in casu,

is therefore materially in error, and constitutes an error of law.

The respondent parties have suggested that instead of adopting an approach
as | have summarized above, the answer for any predicament the Departments
may have is to use clause 7.3(c) of the 2003 Resolution, which allows for the
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parties to agree that the disciplinary hearing will be chaired by a bargaining
council arbitrator, with the decision of the arbitrator then being final and binding.
This clause is however no solution at all. First and foremost, it requires an
agreement from the employee. Without such an agreement, the employer would
still be stuck. And secondly, what this clause in reality does is/jfu"st to incorporate
section 188A of the LRA, which provides for pre-dismissél”a‘rﬁit(ation, thereby
entirely skipping the internal disciplinary process and resorting immediately to
final arbitration.3” This cannot resolve any issue rt‘-:‘;lxa\tiingﬁgofwnkatxis permissible
in an internal disciplinary hearing. And in ariy\evenf, it is ‘not appropriate to
effectively deprive the Departments of ’/thei‘r\;‘righ-t to internal-disciplining of
employees, which is what this argumentiin fact contemplates. Therefore, any
reliance on clause 7.3(c) of the 2023 Resolutipn is misplaced, and no answer in

casu.

[59] All considered, the arbitration awards issued by the various arbitrators in this
consolidated matter, to the effect thatfithe appointment by the Departments of
the external Chaj,[persd\ns concerned. is not permitted by the 2003 Resolution
and contrary to clauSef;7.3(b) of'such resolution, constitutes a material error of
law, a\nﬂ/ falls ‘to be reviewed and set aside. The same applies to any
determination relating to external legal representation of any of the parties in
terms-of clause 7.3(f).

Conclusion

[60] With the arbitration awards of the various arbitrators having been reviewed and
set aside, where to now? The answer lies in section 145(4) of the LRA.38 In
General Motors SA (Pty) Ltd v National Union of Metalworkers of SA and
Others®® the Court held that:

37 See SA Transport and Allied Workers Union and Others v MSC Depots (Ply) Ltd and Others (2013)
34 ILJ 706 (LC) at.para 11, where the Court held: 'Section 188A (despite its unfortunate title which on
the face of it, assumes the outcome of the arbitration hearing) has as its purpose a means of expediting
dispute resolution by avoiding duplication between internal and external hearings. In effect, in terms of
a tripartite agreement between the employee, the employer and the CCMA, an arbitrator steps into the
shoes of the employer and assumes the right normally considered a sacrosanct element of the
managerial prerogative — the right to exercise discipline, including the right to dismiss. The benefit for
all is the elimination of the duplication that inevitably occurs when court-like in-house hearings are
inevitably followed by an arbitration hearing conducted on a de novo basis ...'. See also Msagala v
Transnet SOC Ltd and Others (2018) 39 ILJ 259 (LC) at para 7.

38 Section 145(4)(a) reads: ‘If the award is set aside, the Labour Court may — (a) determine the dispute
in the manner it considers appropriate ....

39 (2018) 39 ILJ 1316 (LC) at para 26
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‘In successful review applications, this court ordinarily exercises a discretion to
either remit the matter to the CCMA for rehearing or substitute the
commissioner’s finding for one that is appropriate. The source of this discretion
is s 145(4) of the LRA, which provides that this court may either ‘determine the
dispute in the manner it considers appropriate’ or ‘make any order it considers
appropriate about the procedures to be followed to determine the dispute’. The
court ordinarily takes into account whether the result is a foregone conclusion,
whether any prejudice would be caused to the applicant by.any further delay,
whether the decision maker has exhibited bias, and whet’ﬁ\er ’the court is in as

good a position to make the decision itself.’

In this case, the determination of the review- applications hinges on what is
quintessentially a legal question. That -is the kind of question that can
competently be finally decided by this Court without ‘thga need to refer it back to
the PSCBC to decide. Further, this{'fjudg‘me\nt may then serve as precedent for
all the further cases on this issue to.come, as'l.am-‘quite certain that there will
be many more instances where employers in the Public Service will seek to
appoint external chairpersons, and where the issue of legal representation in
these internal disciplinary ‘p\roceqdin‘gs‘_‘g]ay come up. A final determination of
these questions is thus in the interest of all parties to the PSCBC, and essential
for certainty to be esta‘plis\ﬁed.,,l/shall thus substitute the findings made in each
of the aWards at stake in this consolidated matter, by way of a determination
that the ‘*2\0;03 R\esolg}ioh does not prohibit the appointment of an external
chairperson by employers and that such appointment is not contrary to clause

7.3(b)“the'reqf-, provided proper exceptional circumstances exist for such

‘a"ppointmgnt to be made. | shall similarly substitute findings relating to external

legal repfesentation with a determination that the 2003 Resolution does not

abolish a residual discretion in this regard.

However, and as | have dealt with earlier, the various arbitrators decided that
the 2003 Resolution does not contemplate the appointment of external
chairpersons / representatives, and effectively prohibits it, per se. There was
never any consideration nor determination made by any of these arbitrators as
to whether exceptional circumstances justifying such appointments exist. This
was also not the cases these arbitrators were actually called on to decide. Even
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though the submissions on the facts by the Departments why it was necessary
to make such external appointments currently stand as undisputed, it remains
the prerogative of each appointed chairperson, as | have discussed above, to
determine whether his or her appointment is justified and substantiated by
exceptional circumstances, and whether it would be competent for him or her to
continue to preside over the disciplinary hearing on such basis. Similarly, the
chairperson must decide if external legal representation is permitted, also on
such basis. It appears from the points in limine raised in all of the individual
disciplinary hearings that the only issue was whether the appointment of the
chairpersons was competent under the 2003 Resolt\i"tioh‘, per se. Exceptional
circumstances and the cause for such appointmentsv ‘was not properly
ventilated, nor decided. It is not for this Cou'i:t‘\to make such decision at this
stage. | would therefore consider it appréprfatg- toefer this issue back to the
various chairpersons for determinati\gm_\; when the j,rl’dividual disciplinary

hearings of the employee respondents reconvene before each of them.

This then leaves only the issue of costs. In terms of the provisions of section
162(1) of the LRA, I'have a wide discretion where it comes to the issue of costs.
| am aware of what the Constitutional Court said with regard to costs in
employment disputes as expressed in Zungu v Premier of the Province of Kwa-
Ziilu Natal and Others®. In exercising this judicial discretion, the same Court in

Long v South African Breweries (Pty) Ltd and Others*! re-affirmed the principle

set in Zdngu supra and stated that ‘when making an adverse costs order in a

labour matter, a presiding officer is required to consider the principle of fairness
and have due regard to the conduct of the parties’. Even though the applicants
were successful, | do not believe that this will ever be a case where a costs
order in their favour would be justified and fair. The issue placed before this
Court was an important legal question extending beyond the parameters of only
this case, and it was in the interest of all the parties to the PSCBC that the issue
be decided. And as | have already touched on, all parties certainly had an
arguable case. The parties also have an ongoing relationship in the PSCBC,

40 (2018) 39 ILJ 523 (CC) at para 25.
41(2019) 40 /LJ 965 (CC) at para 30.
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which mitigates against any costs award. | can therefore see no reason to depart
from the general principle that costs do not follow the result in an employment
dispute such as the one in casu. Coupled with an overall consideration of
fairness to all parties, | am convinced that it would be appropriate and fair to

make no order as to costs.

[64] For all the reasons as set out above, | hereby make the following order:

Order

Case Number JR 2129/ 23

1. The applicant’s review application is granted.

2. The arbitration award of the first respondent, ‘arbitrator William Richard
Pretorius, dated 11 September 2023 and issued under case number
PSCBC 95-23/24, is reviewed and set aside.

3. The arbitration ayva‘rd\is substituted with an award and determination that
clause 7.3(b&)xof Resolution 1 of 2003 does not contemplate nor prescribe
that the applicant is ‘prohibited from appointing any person as the
chairpérson of the disciplinary hearing in respect of the second
respondents, other than a person specifically employed as an employee
of the appIiQant,, ‘as the applicant under clause 7.3(b) retains the
discretion to appoint an external chairperson in exceptional

_circumstances.

4, The arbitration award is further substituted with an award and
\getérmination that clause 7.3(f) of Resolution 1 of 2003 does not
contemplate nor prescribe that the applicant is prohibited from appointing
an external legal representative to act as initiator in the disciplinary
hearing in respect of the second respondents, as the applicant under
clause 7.3(f) retains the discretion to appoint an external legal

representative as such an initiator in exceptional circumstances.
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5. The determination of whether exceptional circumstances exist as
contemplated by paragraphs 3 and 4 of this order is remitted back to the

appointed chairperson for decision and determination.
6. There is no order as to costs.

Case Number JR 1544 / 23

1. The applicant’s review application is granted.

2. The arbitration award of the second respondent; *qrbitrat’orMbulaheni M
Netshifhefhe, dated 25 July 2023 and issueq\u‘nd\er case number PSCBC

378-22/23, is reviewed and set aside.

3. The arbitration award is substituted with-an award and determination that
clause 7.3(b) of Resolution 1 of 2003 does not contémplate nor prescribe
that the applicant is prohibited from' appointing any person as the
chairperson of the disciplinary ‘hearing in respect of the third, fourth, fifth
and sixth respondents, other than*ai_ger’_son specifically employed as an
employee of the anlicqn/t, as the applicant under clause 7.3(b) retains
the discretion' to appoint an external chairperson in exceptional

circumstances.

4. The determination of whether exceptional circumstances exist as
cont‘\empfl*a\t\ed‘ ‘by paragraph 3 of this order is remitted back to the

’a"ppoin‘t‘e‘d\ chairperson for decision and determination.

5. There is no order as to costs.

Case Number JR 160/ 24

1. The applicant’s review application is granted.

2. The arbitration award of the first respondent, arbitrator Minette VVan der
Merwe, dated 28 November 2023 and issued under case number PSCBC

568-23/24, is reviewed and set aside.
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3. The arbitration award is substituted with an award and determination that
Resolution 1 of 2003 does not find application in this instance as the
second respondent is a senior manager as contemplated by the SMS
Handbook, in terms of which the applicant is entitled to appoint an
external chairperson in respect of the disciplinary hearing of the second

respondent.
4. There is no order as to costs.

Case Number JR 1878/ 23

1. The applicant's review application is granted.

2. The arbitration award of the second respondent, arbitrator Minette Van
der Merwe, dated 31 August 2023 and issued under case number
PSCBC 62-23/24, is reviewed and set aside.

3. The arbitration award is substituted with an-award and determination that
clause 7.3(b) of Resolution 1 of 2003\@093 not contemplate nor prescribe
that the applicant is \p\réhi’bi\ted from appointing any person as the
chairperson of the di*sc_‘,i\plina\ry hearing in respect of the third and fourth
respondents, other than a person specifically employed as an employee
of the ‘applicant, as ‘the applicant under clause 7.3(b) retains the
Hixscreﬂor\m to appoint an external chairperson in exceptional

circumstances.

4. ‘The -arbitration award is further substituted with an award and
determination that clause 7.3(f) of Resolution 1 of 2003 does not
contemplate nor prescribe that the applicant is prohibited from appointing
an external legal representative to act as initiator in the disciplinary
hearing in respect of the third and fourth respondents, as the applicant
under clause 7.3(f) retains the discretion to appoint an external legal

representative as such an initiator in exceptional circumstances.

5. The determination of whether exceptional circumstances exist as
contemplated by paragraphs 3 and 4 of this order is remitted back to the

appointed chairperson for decision and determination.
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There is no order as to costs.

Case Number JR 1595/ 23

“The applicant’s review application is granted.

The arbitration award of the second respondent, arbitrator Mbulaheni M
Netshifhefhe, dated 27 July 2023 and issued under case nhumber PSCBC

001-22/23, is reviewed and set aside.

The arbitration award is substituted with an award and determination that
clause 7.3(b) of Resolution 1 of 2003 does r;ot;cont"@rﬁpla\te nor prescribe
that the applicant is prohibited from appointing any person as the
chairperson of the disciplinary hea‘ﬁng iﬁ;\resp\ect of the third respondent,
other than a person specifically .employed as an employee of the
applicant, as the applicant under clause 7.3(b) retains the discretion to

appoint an external chairperson in exceptional circumstances.

The determination of whether exceptional circumstances exist as
contemplated: by paragraph 3 of this order is remitted back to the

appointe"déh\airpérson for decision and determination.

There is'no order‘as to costs
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S Snyman

Acting Judge of the Labour\gou'\rt of South Africa

Case numbers JR 1544 / 23, JR 1879 / 23 and JR 1595 / 23

For the Applicant:

For the First and Second
Respondents:

For the Third and Fourth
Respondents (JR 1879/23):

For the Third to Sixth
Respondents (JR-1544/23):
For the Third Re\‘gponcj!gnjt*
(JR 1595/23):

Mr S July of Werksmans Attorneys Inc

Mr L Frahm-Arp of Fasken Inc Attorneys

Adi‘/p‘c;aite: W K Mphahlele of the Public Servants
‘Association

Advocate C Sihlali

Advocate C Sihlali

Case numbers JR 2129 /23 and JR 160 /24

For the Applicarit:-

Instructed by:

For the First and Third
Respondents:

For the Second Respondents

(JR 2129/23):

Advocate S Mahlangu together with Advocate B
Maphosa

Vuma Attorneys

Mr L Frahm-Arp of Fasken Inc Attorneys

Advocate K Mahapa of the Public Servants
Association



